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BEFORE THE DEPARTMENT OF ADM NI STRATI ON
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C
HEARI NG ON PROPOSED
ADOPTI ON

In the matter of the adoption of new )
Rul es I through I X regarding )
definitions, education provider )
requi renents, table funding, license )
transfers and renewals, letters of )
credit and surety bonds, revocation, )
suspensi on or surrender of |icenses, )
and the conpl ai nt process, proposed )
for adoption under the Mntana )
Mort gage Broker and Loan Origi nator )
Li censi ng Act )

TGO Al Concerned Persons

1. On March 31, 2004, at 10:00 a.m, a public hearing
wll be held in Room 342 of the Park Avenue Building, 301 S.
Par k, Hel ena, Montana, to consider the adoption of new Rul es
t hrough | X.

2. The Departnent of Adm nistration, D vision of Banking
and Financial Institutions, will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. |If you require an
accommodati on, contact the D vision of Banking and Fi nanci al
Institutions no later than 5:00 p.m on March 24, 2004, to
advi se us of the nature of the accommpbdati on that you need.
Pl ease contact Susan Pendergast, Division of Banking and
Financial Institutions, P.O Box 200546, Hel ena, Mntana
59620- 0546; tel ephone (406) 841-2928; TDD (406) 444-1421;
facsimle (406) 841-2930; e-mail to spendergast @tate.nt. us.

3. The proposed new rul es provide as foll ows:

RULE | DEFIN TIONS For purposes of the Montana Mrtgage
Broker and Loan Originator Licensing Act and this subchapter,
the follow ng definitions apply:

(1) "Conviction" neans a judgnment of conviction or
sentence entered upon a plea of guilty or nolo contendere or
upon a verdict or finding of guilty of an offense rendered by
a legally constituted jury or by a court of conpetent
jurisdiction authorized to try the case without a jury.

(2) "Enployed by" neans:
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(a) an individual performng a service for a nortgage
broker liable for withhol ding taxes pursuant to Title 26 of
the United States Code; or

(b) any individual acting as an i ndependent contractor
for a nortgage broker if that individual is under exclusive
witten agreenent to broker |oans only through their enploying
nort gage broker or if the enploying nortgage broker undertakes
accountability for the regul ated nortgage | oan activities of
t he i ndependent contractor.

(3) "Fraudul ent or dishonest dealings" neans financial
m sconduct prohi bited by statutes governing:

(a) nortgage brokers in this and other states; and

(b) other segnents of the financial services industry,
including but not limted to:

(1) securities brokerages;

(1i1) banks and trust conpanies;

(1i1) escrow offices;

(tv) title insurance conpanies; or

(v) other licensed or chartered financial institutions.

(4) "Initiation of an investigation" neans any
admnistrative, civil, or crimnal proceeding initiated by a
state, municipal or federal governnental entity, the federa
home | oan nortgage corporation or the federal national
nort gage agency.

(5 "Material change" neans:

(a) a change in the nature of the business;

(b) a change in the board of directors or the principal
of ficers;

(c) a change in the share ownership of the conpany that
could affect control; or

(d) the acquisition of disposition of another conpany.

(6) "Table funding" nmeans the closing of a | oan nam ng a
nort gage broker or | oan originator as the | ender on the
nortgage | oan note, which note is then sold within three
busi ness days of closing to another party.

(7) "Work in arelated field" neans:

(a) for a nortgage broker, three years:

(1) as a nortgage broker, a branch office manager of a
nor t gage broker busi ness;

(1i) as a nortgage banker, or responsible individual or
branch manager of a nortgage banki ng busi ness;

(iii) as areal estate |oan officer

(iv) as a branch manager of a real estate |ender;

(v) as a loan originator; or

(vi) as a nortgage broker |icensee in another state
where the licensing standards are substantially simlar to
those in this state, as determ ned by the departnent; and
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(b) for a loan originator, six nonths:

(1) as a loan originator in a nortgage broker business;

(i1i) as a loan originator in a nortgage banking
busi ness;

(iii) as areal estate |oan officer

(tv) as a loan originator |licensee in another state
where the licensing standards are substantially simlar to
those in this state, as determ ned by the departnent;

(v) as a real estate |oan processor or clerk; or

(vi) as an escrow cl osing agent.

AUTH.  32-9-130, MCA

| VP 32-9-103, 32-9-109, 32-9-115, 32-9-116, 32-9-117,
32-9-123, MCA

RULE Il PROOF OF EXPERIENCE (1) Satisfactory proof of
experience may i ncl ude:

(a) wvalid copies of W2 or 1099 tax forns verifying
enpl oynent ;

(b) wvalid copies of form 1120 corporate tax returns
signed by the broker or manager as owner of the business; or
(c) signed letters froma lender on the lender's
| etterhead verifying that the broker has conpetently

originated loans for the required tine period.
AUTH.  32-9-130, MCA
| MP: 32-9-109, MCA

RULE 1'll TRANSFER OF LOAN ORI G NATOR LICENSE (1) To
transfer a loan originator license, a |oan originator shal
obtain a relocation application fromthe departnment. The
conpl eted rel ocation application nust be acconpani ed by a
processi ng fee of $50.

(a) If alicense is not transferred within six nonths
and has been cancel ed, a conplete new application with al
required information nust be submtted along with the
appropriate new application fees and supporting docunentation.

(b) If the Iapse in enploynent occurs over a renewal
period, the loan originator |license nust be renewed as
required by 32-9-117, MCA, to qualify for a transfer of the
license. The relocation six-nmonth tine frane would remain in
effect and would be fromthe date of term nation.

(2) If aloan originator is termnated by a nortgage
broker, and within six nonths is re-enployed by the sane
nort gage broker, a request for reinstatenent form nust be
filed with the departnent. The formw Il be available from
the departnent. There will be a $10 processing fee for
reinstatenment. |If the break in enploynent occurs over a
renewal period, the |oan originator |icense nust be renewed as
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required by 32-9-117, MCA, to qualify for reinstatenent. The
six-nmonth tinme frame would remain in effect and would be from
t he date of term nation.

AUTH: 32-9-130, MCA

| MP:  32-9-116, MCA

RULE IV LICENSE RENEWAL (1) The renewal fees shall be
$300 for nortgage brokers and $250 for |oan originators. The
renewal application fornms will be sent by the departnent to
each licensed nortgage broker or loan originator in April.
The application nust be postmarked or received by May 31.

(2) The continuing education year will be fromJune 1 to
May 31.

(3) The renewal application nust be acconpani ed by
evi dence that the continuing education requirenment has been
met and a recent credit report fromone of the three
recogni zed credit reporting agencies. They are experian,
equi fax, and transuni on.

(4) Mortgage brokers nust include evidence of an
irrevocable letter of credit or surety bond.

(5) Mortgage brokers or | oan originators shal
continuously satisfy all requirenents of initial |icensure to
be eligible for renewal. A renewal application may not be
processed or granted until all required information is
recei ved.

(6) Failure to renew |licenses by May 31 but before July
1 will result in a $250 late fee per license in addition to
regul ar renewal fees.

(7) If the attenpt to renewis after June 30, the
license is considered expired. Expiration termnates the
right to engage in any residential nortgage broker or |oan
originator activities. The nortgage broker or |oan originator
must then apply as a new |licensee.

AUTH.  32-9-130, MCA

| VP  32-9-117, 32-9-118, 32-9-123, MCA

RULE V LI CENSI NG EXAM NATI ON AND CONTI NUI NG EDUCATI ON
PROVI DER REQUI REMENTS (1) A licensee or applicant shal
receive credit for participation in a programif it is
presented by a provider approved by the departnent and the
departnment has approved the program pursuant to this rule.

(2) To receive approval of a licensing or continuing
education course, the course provider nust file an application
with the departnent, which includes, but is not l[imted to the
follow ng itens:

(a) a description of the course provider's experience in
t eachi ng courses;
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(b) a conplete list of all instructors for the course,
including their qualifications and experience teaching courses
simlar to the course submtted for approval

(c) a description of each course; and

(d) all course materials and | esson pl ans.

(3) Courses and licensing exam nations nust provide
prospective nortgage brokers and | oan originators wth a basic
know edge of and conpetency in the foll ow ng:

(a) basics of honme purchase and ownershi p;

(b) the nortgage industry, generally;

(c) loan evaluation and docunentati on;

(d) operation of a nortgage brokerage firm

(e) features of various |oan products;

(f) state and federally required disclosures;

(g) the Montana Residential Mrtgage Broker and Loan
Originator Licensing Act; and

(h) other state and federal |aws applicable to the
nort gage i ndustry.

(4) Appropriate subjects for |icensing exanm nations
i ncl ude:

(a) the Montana Residential Mrtgage Broker and Loan
Originator Licensing Act;

(b) state and federal consuner protection acts;

(c) the federal Real Estate Settlenent Procedures Act,
Truth in Lending Act, Equal Credit Opportunity Act, Fair
Credit Reporting Act, Fair Housing Act, Hone Mortgage
Di sclosure Act, Conmunity Reinvestnment Act, and the
regul ati ons promul gated pursuant to these acts;

(d) trust account and recordkeeping requirenments of the
Mont ana Resi dential Mrtgage Broker and Loan Origi nator
Li censi ng Act;

(e) real estate and appraisal |aw

(f) arithnetical conputation comon to nortgage | ending,
including but not limted to:

(1) the conputation of an annual percentage rate;

(1i) finance charges;

(1i1) anmount financed;

(1v) paynent and anortization;

(v) credit evaluation; and

(vi) calculating debt-to-inconme; and

(g) ethics in the nortgage industry.

(5) The provider shall file an application with the
departnment which includes a copy of any exam nations to be
used in determ ning satisfactory conprehension of the contents
of the course and the grading scale to be used. Any new or
revi sed courses, exam nations or grading scales to be used
shall be submtted to the departnent for approval at |east 30
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days prior to use. Course materials nmay be submtted in
el ectronic format.

(6) The departnent shall review applications filed and
determ ne whether to approve or deny the proposed provider.
| f the departnent approves the course or provider, the
departnent shall issue a certificate of approval that will be
effective for two years fromthe date of issuance.

(7) The departnent shall provide a |list of approved
providers. The list shall indicate whether a provider is
approved to present |icensing exam nation and/ or conti nui ng
educati on prograns.

(8) A course provider that desires to renew the
certificate of approval nust apply to the departnent and file
the itens required in (2) no later than 60 days before the
certificate expires.

(9) The departnment may audit an approved course or
exam nation at any tine. |If the course provider or
exam nation adm nistrator has not conplied with the
requi renents of this rule, the departnent may suspend or
termnate the approval and require the surrender of the
certificate of approval.

(10) The departnent may revoke, suspend or term nate
approval of any provider or individual course upon a finding
t hat :

(a) any provider officer or enployee who has obtained or
used, or has attenpted to obtain or use, in any manner or
form the exam nation questions for any purpose other than
i nstruction;

(b) during any six-nmonth period, fewer than 50% of the
provi der's program students taking the exam nation for the
first tinme achieve a passing score; or

(c) the provider has not conducted at |east one
conti nui ng education programduring the preceding 12-nonth
peri od.

(11) A provider shall designate one person as its
contact person who shall be available to the departnent during
ordi nary busi ness hours and shall be know edgeabl e and have
authority to act with regard to all adm nistrative matters
concerning instructors, scheduling, advertising,
recor dkeepi ng, and supervising all progranms offered by the
provi der.

(12) Providers shall not use any words, synbols or other
means to indicate that either the provider or a program has
recei ved the departnent's approval unless such approval has
been issued and remains in effect.
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(13) A licensee may not repeat a continuing education
course with the sanme education provider within a three-year
peri od.

(14) The fee for an initial and biennial renewal
education provider application is $350. Al fees are
nonr ef undabl e and nust be submitted with the application.

(15) An education course relative to commercial |ending
or brokering may not be used to satisfy continuing education
requi renents under this subchapter

(16) An education provider shall naintain student
records for three years.

AUTH:  32-9-130, MCA

| MP:  32-9-118, MCA

RULE VI | RREVOCABLE LETTER OF CREDI T OR SURETY BOND

(1) If using an irrevocable letter of credit, the letter
of credit shall be froma financial institution acceptable to
the departnent. The entity nane on the application and on the
irrevocable letter of credit nust match exactly.

(2) If using a surety bond, the bond shall be issued by
a surety authorized to do business in the state of Mntana.
The bond, including any and all riders and endorsenents
execut ed subsequent to the effective date of the bond, shal
be placed on file with the departnment. The entity nane on the
application and on the surety bond nust match exactly. The
bond shall be continuous and may be cancelled by the surety
upon the surety giving 30 days witten notice to the
departnent of its intent to cancel the bond. Wether or not
the bond is renewed, continued, reinstated, reissued, or
ot herwi se extended, replaced, or nodified, including increases
or decreases in the penal sum it shall be considered one
conti nuous obligation, and the surety upon the bond shall not
be liable in an aggregate or cunul ati ve anmount exceeding the
penal sumset forth on the face of the bond.

(3) The departnment or any person injured by a violation
of this act may bring an action in a court of conpetent
jurisdiction against the surety bond or approved alternative
of the |icensed nortgage broker who conmmtted the violation or
who enpl oyed or engaged the | oan originator who commtted the
vi ol ati on.

(a) An action against an irrevocable letter of credit
must be comenced within one year after the expiration date of
the relevant letter of credit or one year after the cause of
action accrues, whichever occurs later. A cause of action
accrues when the breach occurs, regardl ess of the aggrieved
party's lack of know edge of the breach
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(b) In the event valid clains of borrowers and bona fide
third parties against a bond or irrevocable letter of credit
exceed the anount of the bond or deposit, each claimant shal
only be entitled to a pro rata anount, based on the anmount of
the claimas it is valid against the bond or irrevocable
letter of credit, without regard to the date of filing of any
clai mor action.

(c) A judgnent arising froma violation of the Mntana
Mort gage Broker and Loan Originator Licensing Act or a rule
adopt ed under that Act shall be entered for actual damages and
in no case be |less than the anmount paid by the borrower to the
I i censed nortgage broker plus reasonable attorneys' fees and
costs. In no event shall the surety bond or approved
alternative provide paynent for any trebled or punitive
damages.

(d) Borrowers and bona fide third parties shall be given
priority over the department and other persons in
distributions in actions against the surety bond. The
remedi es provided under this rule are cunul ative and
nonexcl usi ve and do not affect any other renedy avail abl e at
I aw.

AUTH.  32-9-130, MCA

| MP:  32-9-123, MCA

RULE VI1 REVOCATI ON, SUSPENSI ON OR SURRENDER OF LI CENSE

(1) A licensee may surrender a license by delivering to
the departnent witten notice of surrender, but a surrender
does not affect the licensee's civil or crimnal liability for
acts commtted before the surrender.

(2) A revocation, suspension, or surrender of a |license
does not inpair or affect the obligation of a preexisting
| awful contract between the |licensee and any person, including
a borrower.

(3) In the event of a revoked, suspended, or surrendered
nort gage broker or |loan originator license, no fees will be
refunded by the departnent.

AUTH.  32-9-130, MCA

| MP:  32-9-126, MCA

RULE VIT11 PROH BI TION ON TABLE FUNDING (1) Any person
not exenpted fromthe Mntana Mrtgage Broker and Loan
Originator Licensing Act under 32-9-104, MCA, who cl oses a
nmort gage | oan nam ng thensel ves as the | ender and who, within
t hree days of closing, consummates sale of the nortgage | oan
note to another party, comonly known as "table funding," nust
be |icensed as a nortgage broker or | oan originator.

AUTH:  32-9-130, MCA
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| MP: 32-9-103, 32-9-108, MCA

RULE | X CONSUMER COVPLAI NT PROCESS (1) A conpl aint
formw ||l be provided by the departnent. A conplaint nust be
submtted in witing to the departnent. |f the basis of the
conplaint relates to the Montana Mortgage Broker and Loan
Oiginator Licensing Act, it will be investigated by the
departnent or designated party.

AUTH.  32-9-130, MCA

| MP: 32-9-130, MCA

4. The 2003 Montana Legi sl ature enacted Senate Bill 402,
whi ch was an Act creating the Montana Mrrtgage Broker and Loan
Originator Licensing Act. This Act has been codified in Title
32, Chapter 9, part 1, MCA  Section 32-9-130, MCA, requires
the Departnment to adopt rul es necessary to carry out the
i ntent and purposes of the Act. New Rules | through I X are
bei ng proposed to fulfill this general |egislative nandate and
to address the specific rul emaki ng mandates of section 32-9-
130(2), MCA. The Departnent does not know either the
cunul ati ve anount of the fees inposed by the rules or the
nunber of persons affected by these fees because it is unknown
how many nortgage brokers or |oan originators there are in
Mont ana.

5. Concerned persons nmay present their data, views or
argunents, either orally or in witing, at the hearing.
Witten data, views or argunents nay al so be submtted to
Pet er Funk, Legal Counsel, Division of Banking and Fi nanci al
Institutions, P.O Box 200546, Hel ena, Montana 59620- 0546
faxed to the office at (406) 841-2930; or e-nmiled to
pfunk@tate. nt.us, and nust be received no later than April 8,
2004.

6. Peter Funk, Legal Counsel, D vision of Banking and
Financial Institutions, has been designated to preside over
and conduct the hearing.

7. The Division of Banking and Financial Institutions
maintains a list of interested persons who wi sh to receive
notices of rul emaking actions proposed by this division.
Persons who w sh to have their nane added to the mailing |ist
shall make a witten request which includes the nanme and
mai | i ng address of the person to receive notices and specifies
that the person wishes to receive notices regarding division
rul emaki ng actions. Such witten requests may be mailed or
delivered to Susan Pendergast, D vision of Banking and
Financial Institutions, 301 S. Park, Ste. 316, P.O Box
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200546, Hel ena, Montana 59620-0546; faxed to the office at
(406) 841-2930; emniled to spendergast @tate.nt.us; or nay be
made by conpleting a request format any rules hearing held by
the Division of Banking and Fi nancial Institutions.

8. The bill sponsor notice requirenents of 2-4-302, MCA
apply and have been fulfill ed.

By: [/s/ Steve Bender
St eve Bender, Acting Director
Departnent of Adm nistration

By: [/s/ Dal Smlie
Dal Smlie, Rule Reviewer

Certified to the Secretary of State March 1, 2004.
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